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ROD N. ANDREASON,
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BODY FIRM AEROBICS, INC., a
Utah Corporation, and GOLD'S
GYM OF PROVO a/k/a GOLD'S GYM,
an unregistered d/b/a of Body
Firm Aerobics, Inc.

20040800-CA

District Ct. No. 020400494

Defendants/Appellees.
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Rod N. Andreason (8853) Pro Se
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Brian C. Harrison, P.C.
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ROD N. ANDREASON,
Plaintiff/Appellant,
vs.
SCOTT FELSTED, an individual,
DEAN VIERTEL, an individual,
TROY PETERSON, an individual,
BODY FIRM AEROBICS, INC., a
Utah Corporation, and GOLD'S
GYM OF PROVO a/k/a GOLD'S GYM,
an unregistered d/b/a of Body
Firm Aerobics, Inc.

)

Case No.

20040800-CA

)

District Ct. No. 020400494

Defendants/Appellees.

BRIEF OF APPELLEE

JURISDICTION
The Utah Court of Appeals has jurisdiction of this appeal
pursuant to U.C.A. 78-2a-3(2).

ISSUES PRESENTED
Are statutory damages and attorney fees allowable under the
Utah Consumer Sales Practices Act and the facts of this case?
Was the District Court's ruling an October 2, 2002 (and not
appealed) that a Small Claims Court Order was not res
the issue of fraud, in error?

judicata

on

STANDARD OF REVIEW
The standard of review of a trial court's decision to grant
or deny a motion for summary judgment is "correctness".

Armed

Forces Ins. Ex. v. Harrison, 70 P.3d 35 (Utah 2003) .
If a party challenges a Finding of Fact, that party must
marshal all evidence in support of the district court's finding
and then demonstrate why the findings are clearly erroneous.
Matter of Estate of Beeslev, 883 P.2d 1343 (Utah 1994).

DETERMINATIVE PROVISIONS
Appellee argues that the following statute and rule are
determinative:
(1) U.C.A. 13-11-19 (2) - A consumer who
suffers a loss as a result of a violation of
this chapter may, recover, but not in a class
action, actual damages or $2,000, whichever
is greater, plus court costs.

(2) Rule 56 U.R.C.P. - ... the judgment
sought shall be rendered if ... there is no
genuine issue as to any material fact and the
moving party is entitled to a judgment as a
matter of law.

STATEMENT OF THE CASE
A. NATURE OF THE CASE
In this case, the trial court issued a ruling on October 2,
2002 denying Appellant's (hereinafter referred to as "Andreason")
2

Motion for Partial Summary Judgment under the "doctrine of res
judicata" as it applied to a prior Small Claims Court Order. [R.
161 and Addendum "A" and "B"].

Said ruling was not appealed.

The trial court, on July 3, 2003, granted Appellee's
(hereinafter referred to as "Gold's Gym") Motion for Summary
Judgment because Andreason failed to establish any loss or
damage. [R. 551]. Andreason then filed this appeal.

B. COURSE OF PROCEEDINGS
Andreason filed a Complaint on February 7, 2 0 02 in Utah
County, State of Utah. [R 20] .
Gold's Gym filed an Answer on February 28, 2002. [R. 34].
Andreason's Motion for Partial Summary Judgment, under the
doctrine of res judicata and issue preclusion, was considered and
a Ruling was issued October 2, 2002, denying said Motion. [R. 161
and Addendum

U

A" and "B"].

Said Ruling was not appealed.

On July 3, 2003, the trial court granted Gold's Gym's Motion
for Summary Judgment, finding that Andreason had failed to
establish any loss or damage which would entitle him to recovery.
[R. 551].
Said Order was executed on August 6, 2004. [R. 547 and
Addendum "C"].
Andreason appealed the said Order on September 7, 2 004, and
3

attempted to appeal the Ruling of October 2, 2002 as well. [R.
565] .

C. DISPOSITION IN THE TRIAL COURT
The trial court considered the motions for summary judgment
presented by both sides, the affidavits and evidence on file, and
the argument of counsel, and issued its final ruling that
Andreason did not demonstrate any loss or damage, that there was
no genuine issue as to any material fact, and therefore his
Complaint should be dismissed.

STATEMENT OF FACTS
1.

AFS, Inc., a collection agency hired by Gold's Gym to

collect delinquent accounts, filed an action in small claims
court against Andreason.

Because the contract copies of the

parties were different, the court ruled that the contract was
unenforceable. [R. 72].
2.

Andreason then filed a Complaint in the District Court

alleging, among other theories, a violation of the Utah Consumer
Sales Practices Act, Sec. 13-11-1, et. al., U.C.A.
3.

[R. 20].

Andreason filed a Motion for Partial Summary Judgment

on a theory that the small claims court Order established the
elements of fraud as required by the Utah Consumer Sales
4

Practices Act. [R. 116].
4.

The trial court ruled, on October 2, 2 0 02, that the

doctrine of "res judicata" or issue preclusion did not apply
because the Order and Findings were insufficient on three of the
required four elements and because the evidence was not "clear
and convincing" with respect to Gold's Gym. [R. 161].
5.

Andreason attempted to appeal the Ruling of October 2,

2 002 on September 7, 2 0 04, some twenty-two (22) months after
entry. [R. 565].
6.

Andreason withdrew his claims upon conspiracy and

communications fraud on March 31, 2003. [R. 281].
7.

Gold's Gym filed a Motion for Summary Judgment on March

17, 2003. [R. 258].
8.

Andreason filed a Motion for Summary Judgment on March

31, 2003. [R. 285].
9.

The trial court confirmed with the parties that all

fact discovery was complete. [R. 566, ^[2, L- 20] .
10.

Andreason failed to show any genuine issue as to any

material fact. [R. 550, fll - 12].
11.

The trial court considered the affidavit of Troy

Peterson (Gold's Gym) [R. 271 and 477] and the Affidavit of
Andreason [R. 391] and then concluded that Gold's Gym should be
granted summary judgment. [R. 551].
5

SUMMARY OF ARGUMENT
Statutory damages and attorney fees are not allowable under
Sec. 13-11-19(2) U.C.A. unless Andreason could establish that he
had suffered a loss.

He failed to produce evidence of loss or

damage.
A small claims order was not sufficient to establish res
judicata with respect to a finding of fraud on the part of Gold's
Gym.

ARGUMENT
I.

Statutory damages and attorney fees are not allowable
under Sec. 13-11-19(2) U.C.A. unless Andreason
established that he had suffered a loss.

In finding that Andreason had failed to establish that
he had suffered a loss, the trial court, carefully considered the
language of the statute.

The statute stated in part as follows:

... A consumer who suffers a loss
as a result of a violation of this
chapter may recover, but not in a
class action, actual damages or
$2,000, whichever is greater, plus
court costs ... (§13-11-19(2)
U.C.A.)
The trial court followed the frequently stated rule of
6

statutory construction:
"...when faced with a question of statutory
construction, we look first to the plain language of the statute
..."

Carlie v. Morgan, 922 P.2d 1 (Utah 1996).

In the instant case, the relevant word is "loss".

The

trial court found that loss was synonymous with damage, and
concluded that Andreason had submitted no evidence whatsoever of
damage.
Andreason asserted that he "believed" that he had been
damaged, but could not produce any evidence to support his
belief.
The language of the statute is clear.
suffer a loss.

A consumer must

Andreason failed to prove any loss whatsoever.

Rule 56 U.R.C.P. provides is part as follows:
... the judgment sought shall be
rendered if ... there is no genuine
issue as to any material fact ...

In the case of Walker v. Rocky Mtn Rec. Corp., 508 P.2d
538 (1973) and cited again in Treloggan v. Treloggan, 699 P.2d
747 (Utah 1985), the court stated in part, as follows:
...an opposing affidavit under rule
56(e) ... must be made on personal
knowledge of the affiant, and set
forth facts that would be
7

admissible in evidence ...

In Jones v. Hinkle, 611 P.2d 733 (Utah) the court
stated in part as follows:
...the affidavit of an adverse
party must contain specific
evidentiary facts showing that
there is a genuine issue for trial.

In the instant case, Andreason failed to show by
affidavit or otherwise any evidence of loss or damage.
Accordingly, the trial court concluded that statutory
damages and attorney fees do not apply.
If Andreason is disputing the trial court's findings as
contained within its order, he would be required to "marshal all
evidence" in support of the court's finding and then "demonstrate
that even viewing it in the light most favorable to the district
court, the evidence is insufficient to support the finding"
Scharf v. BMG Corp., 700 P.2d 1068, 1070 (Utah 1985).

This,

Andreason has not done.
Andreason attacks the trial courts order that finds no
loss or damage, but fails to marshal evidence in support thereof.
Rather, he argues that the trial court should have concluded that
loss did occur while submitting no evidence, and that damages
should be awarding without proving a loss.

8

This is contrary to

the principals enunciated by the court in Christensen v. Munns,
812 P.2d 69 (Utah App. 1991) and Ashton v. Ashton, 733 P.2d 147,
150 (Utah 1987).
It is respectfully urged that the trial court properly
concluded that Andreason demonstrated no loss, no genuine issue
of material fact, and therefore dismissed his Complaint.

II.

A small claims court order was insufficient to
establish the elements of fraud for purposes of the
Utah Consumer Sales Practices Act.

In this case, Andreason argues that an Order of
Dismissal, dated November 20, 2001 in small claims court should
be res judicata on the issue of "deceptive act or practices"
which he equates with fraud.
Andreason argued this exact point in his Motion for
Partial Summary Judgment which was rejected by the trial court's
ruling of October 2, 2002.

Andreason did not appeal this ruling

until twenty-two (22) months later.
The trial court observed that "issue preclusion"
required four elements, three of which were not present in the
small claims case. [R. 160].
In addition, the elements of fraud were not addressed
9

by the small claims court nor was the standard of "clear and
convincing evidence" addressed. [R. 160].
The trial court accordingly denied Andreason's Motion.
The theories of res judicata or "issue preclusion" do
not apply to the facts of the instant case, and were
appropriately ruled upon by the trial court.

CONCLUSION
It is respectfully urged that statutory damages and attorney
fees do not apply in this case because Andreason failed to prove
a loss.
In addition, the small claims order does not constitute "res
judicata" regarding the elements of fraud which were asserted
against Gold's Gym, and therefore that trial court's decision in
favor of Gold's Gym should be affirmed.
DATED this

%

day of August, 2 0 05.

Brian C. Harrison
Attorney for Defendants/Appellees
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0
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Rod Andreason
901 West Potomac Drive
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KEVIN G. RICHARDS, P.C. (#5339)
RAYMOND B. ROUNDS (#5012)
KEVIN G. RICHARDS & ASSOCIATES, P.C.
Attorneys for Plaintiff
3839 S. West Temple Suite 202
Salt Lake City, Utah 84115
801-281-4222
IN THE FOURTH DISTRICT COURT, PROVO DEPARTMENT
IN AND FOR UTAH COUNTY, STATE OF UTAH

AFS.,INC.
ORDER OF DISMISSAL
PURSUANT TO TRIAL

Plaintiff,
vs .

CIVIL NO.010403063DC
ROD ANDREASON
Defendant(s)

Judge Laycock

This matter came on regularly before the court for Trial
on November 2, 2001.

Plaintiff appeared by and through attorney,

Ron J. Noyes, who stood m
also present.
1.

for Kevin G. Richards; Defendant was

The Court made the following findings.

The contract

entered

into

evidence

by

Golds

Gym

is

different than Defendants copy and is clearly fraud by Golds.
2.

Neither contract is compliant with the Truth in Lending

requirements.
Based upon the findings, the court makes the ruling that Golds
Gym engaged m

Fraud and therefore finds m

favor of the Defendant.

Plaintiff takes nothing and the case is hereby dismissed^)/v
Dated tnxscKU

^^r^lF^^^

aay or November, 2001.

1

i

District

n
C o u r t Jua&e§ \\tSj&&

B

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH
ROD N. ANDREASON

Ruling
Plaintiff,

vs.
Case No. 020400494

SCOTT FELSTEDT, an individual, DEAN
VIERTEL, an individual, TROY
PETERSON, an individual, BODY FIRM
AEROBICS, INC., a Utah Corporation, and
GOLD'S GYM OF PROVO a/k/a GOLD'S
GYM, an unregistered d/b/a/ of Body Firm
Aerobics, Inc.
Defendant.

Date: October 2,2002
Judge Claudia Laycock

This matter came on regularly before Judge Laycock on September 30, 2002, on plaintiffs
Motion for Partial Summary Judgment. After reviewing the file, memoranda, and argument of
the parties the Court makes the following ruling.
DISCUSSION

Plaintiff, Mr. Andreason, has asked this Court to grant partial summary judgment against
the listed defendants in this case on the issues of (1) fraud, (2) violation of the Consumer Sales
Practices Act, and (3) conspiracy to commit fraud. Plaintiff asserts that the AFS v. Andreason,
Case No. 010403063 ("AFS case") precludes these issues from being re-litigated under the
doctrine ofres judicata or specifically issue preclusion.
On November 2, 2001, AFS v. Andreason was tried before Judge Laycock. Gold's Gym,
through the collection agency it hired, sued the plaintiff for failure to make payments under a
contract the parties entered into on October 11, 2000. Judge Laycock dismissed the action

1

against Mr. Andreason and stated that Gold's Gym had acted fraudulently in entering into a
contract with Mr. Andreason. AFS's counsel prepared the order which was later signed by the
Court.
The plaintiff contends that this order and the verbal findings entered by the Court are
sufficient to establish that Gold's Gym acted fraudulently when it induced the plaintiff to enter
into the contract that was at issue in the AFS case. Plaintiff asserts that the issues should not be
re-litigated because of issue preclusion. The Court disagrees with this contention.
In order to establish issue preclusion, the following four elements must be present. First,
the party in the present case must have been a party to or in privity with the party who was
involved in the prior case. Second, the issue in the present action must be identical to 01, it
decided in the previous case. Third, the previous matter must have been fairly and fully litigated.
Fourth, there must have been a final decision on the merits.
Although the plaintiff has shown that Gold's Gym was in privity with AFS in the AFS
case, the Court finds that the order and verbal findings entered by the Court are insufficient to
establish the other three elements of issue preclusion. The Court's finding of fraud by Gold's
Gym was a response to Mr. Andreason's defense of fraud; the Court found that the contract was
unenforceable. The Court's order and verbal findings did not address the elements of fraud, nor
did they establish, by clear and convincing evidence, that Gold's Gym had acted fraudulently.
After reviewing the order itself and the verbal findings of Judge Laycock, it is also clear
that the Court did not address the elements needed to establish liability under the theory of
conspiracy and the Consumer Sales Practices Act. Accordingly, the Court DENIES plaintiff's
Motion for Partial Summary Judgment.
2

DATED this 2nd day of October 2002.

//l/L// AA„,
o
• <t> CLAUDIA LAYCOCK
v

FOURTH DISTRICT COURT JUDGE

Case No. 020400494

3

"C"

r . \ . f ' c ?°oi
MARK W. PUGSLEY (A8253)
JACQUELYND. ROGERS (A9062)
RAY QUINNEY & NEBEKER
36 South Main Street, Suite 1400
P.O. Box 45385
Salt Lake City, Utah 84145-0385
Telephone: (801) 532-1500
Attorneys for PlaintiffRod N. Andreason

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

ROD N. ANDREASON,
ORDER
Plaintiff,
Civil No. 020400494
vs.
SCOTT FELSTED, an individual, DEAN
VIERTEL, an individual, TROY
PETERSON, an individual, BODY FIRM
AEROBICS, INC., a Utah Corporation, and
GOLD'S GYM OF PROVO a/k/a GOLD'S
GYM, an unregistered d/b/a of Body Firm
Aerobics, Inc.

Judge: Claudia Laycock

Defendants.

This matter having come on regularly for hearing on July 3, 2003, Plaintiff being
represented by his attorneys, Mark Pugsley and Jacqueline Rogers, and the Defendants being
represented by their attorney, Brian C. Harrison, and the Court having considered the Motions
for Summary Judgment presented by both sides and having considered the evidence on file and
the argument of counsel and being fully advised therein;

IT IS HEREBY ORDERED:
1.

Defendants are the owners of Gold's Gym.

2.

Plaintiff and Defendants entered into a contract on October 11, 1999.

3.

Pat Baum, an employee of the Defendants, changed several terms of the contract,

which converted the contract into a twelve-month agreement after the execution of said contract
by the parties.
4

Plaintiff terminated his contract with the Defendants after five (5) months.

5.

Defendants attempted to enforce said contract.

6.

In October 2000, Defendants employed a collection agency named AFS, Inc. to

file a small claims action to have said contract delinquencies reduced to judgment.
7.

In prosecuting the small claims action against Plaintiff, AFS, Inc. filed a negative

statement on Plaintiffs credit report.
8.

Said case was dismissed by the Court based upon the fraudulent action of Gold's

9.

Said act described above constitutes a violation of Section 13-11-4(1) Utah Code

Gym.

Annotated.
10.

Plaintiff has not demonstrated that he has suffered loss or damages that were

caused by Defendants' actions, as required under Section 13-11-19(2) Utah Code Annotated.
11.

Defendants placed the issue of damages before the Court by their Motion for

Summary Judgment and supporting Affidavit, at which point Plaintiff had the burden of showing
disputed facts related to damages.
12.

Plaintiff failed to carry his burden by failing to demonstrate that he had sustained

any loss or damages that were caused by Defendants' actions.

13.

All fact discovery has been completed in this case.

14.

Based upon Rule 56 of the Utah Rules of Civil Procedure and the Walker case, the

Court is satisfied that Plaintiff has failed to demonstrate any loss or damages which puts said
issues at issue.
15.

The Court finds that the credit card statements contained variable interest rates

i 11 ih,11 ii showing was made connecting the change in the variable rate on said credit cards
with any actions taken by the Defendants herein.
16

I lu Court further finds that the credit card interest rates increased on occasion

and decreased on occasion and that no evidence was put forth by Plaintiff to show the reason
therefor.
17.

The Court concludes that said interest rate fluctuations could be caused by a late

payment history of the Plaintiff, economic factors unknown to the parties, and other reasons.
18.

The Court finds no genuine dispute of material fact as it relates to loss or damage

sustained by the Plaintiff.
19.

With respect to the mortgage interest rate, Plaintiff has produced no evidence

showing that he has incurred a higher rate of interest by virtue of any actions taken by the
Defen I,nil hnein.
20.

The Court concludes that numerous factors are considered in arriving at a credit

score and I hat no evidence has been received in this case regarding Plaintiffs credit score.
21.

Since all fact discovery is complete, any connection between the mortgage

interest rate obtained by Plaintiff and any actions by the Defendants is completely a matter of
speculation.

22.

The interest rate on the MBNA Platinum card and the evidence submitted in

support thereof show that Plaintiff had made two late payments, maintained a high balance, and
that no connection has been established between the actions of the Defendants and the interest
•,'t<; on s '"I credit card.
23.

Plaintiff asserted that he incurred a $20.00 cancellation fee for canceling the

automatic withdrawal authorization from his bank. No evidence was presented to support said
claim and therefore the Court finds that Plaintiff did not sustain damage in this matter.
24.

The Court concludes that the time Plaintiff spent in defending himself against the

action filed by AFS, Inc. is not damage that can be awarded under Utah Code Ann. § 13-1119(2) and further finds that no authority has been provided which allows for time spent preparing
for a municipal case to be considered as damages under that statute.
25.

Utah Code Ann. § 13-11-19(2) requires that the claimant establish some loss or

damage in order for said Section to apply. This Plaintiff has failed to do.
26.

Plaintiff having failed to prove damages suffered as a result of Defendants5

actions is not entitled to statutory damages, attorney's fees, court costs, or other claims against
the Defendants.
27.

Defendants' Motion for Summary Judgment is granted.

28.

Plaintiff has previously withdrawn causes of action based upon conspiracy and

consumer fraud.
29.

By this Ruling, the Court finds no cause of action on Plaintiff's first and third

causes of action for the reasons heretofore stated.
30.

Because Plaintiff has failed to carry his burden of proof regarding the issue of loss

and damages, the Court rules in favor of the Defendants herein.

31.

All other pending motions are hereby rendered moot by virtue of this Court's

ruling in favor of the Defendants.
32.

This Court therefore dismisses all causes of action asserted by the Plaintiff herein

and grants Defendants' Motion for Summary Judgment. Said judgment is to be on the merits
and with prejudice.

DATED this Co

day of

A

• c ^

2002

BY THE O

734359/raa
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